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INTERNATIONAL LAW AND THE UNITED
NATIONS
INTRODUOTION

T

HE status and universal acceptance of International Law,
in a world that has yet hardly commenced to recover from
the irreparable destruction and devastation caused by the
scourge of war that demanded its supreme toll in the years
1941 to 1945, today rightly should be a question of foremost
importance in the mind and moral conscience of every reasoning human being.
One cannot simply look to the failures of past efforts
to achieve a lasting universal peace, and dejectedly conclude
that the goal is merely a non-attainable pious aspiration, but
rather, must retrace one's steps to ascertain the causes for
the failure. The problem is logically one whereby we seek
the defect to effectuate a remedy. One need not seek far for
the facts of history have shown, that a feeble effort, or one
without overwhelming support, is tantamount to no effort
at all. The effort must be sincere. If the undertaking is to
be universal in scope, it must of necessity receive the support
of the peoples of the world. Success is contingent upon such
support.
THE CHALLENGE TO THiE WORLD

The League of Nations, as stated by one author, sought
to prevent "unnecessary" war,' and sought to achieve
a certain degree
of international social and economic
2
cooperation.

The failure of the League of Nations to fulfill the expectations of its proponents is attributable to several
'LAWRENCE
INTERNATIONAL LAW (Winfield's ed. 1923) iii. See CURTIS,
WORLD ORDER (1939) 908 et seq.; JESSUP, INTERNATIONAL SECURITY (1935)
3-36. For the genesis of the League of Nations, see RAPPART, THE QUEST
FOR PEACE SINCE THE WORLD WAR (1940)
6 et seq.
2 Covenant of the League of Nations, Arts. 23, 24, 25.
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reasons 3 However, it is impossible to deny the importance
of the lack of public support afforded the League. This is
especially true in the United States whose failure to enter
into the League may be attributable to the popular will of
its citizens, then unprepared to accept United States mem4
bership in an international organization.
The need of public support and recognition of an inter-

national organization was apparently recognized by the
framers of the United Nations Charter, for whereas the

Covenant of the League of Nations commenced "The High
Contracting Parties," 5 the opening phrase of the United
Nations Charter is, "We the People of the United Nations." 1
It is submitted that this change of phraseology is not insignificant. It follows a pattern desiring to make the document
more real to the people themselves. At this point an interesting parallel is found between this development on the
international plane, and the evolution of the American fed7
eration of states.
Although it is true that the Charter of the United
3See GOODRICH AND HAMBRO, CHARTER OF THE UNITED NATIONS (1946)
NEWFANG, ROAD To WORLD PEACE (1924) 274-281; 2 HAYES, POUIAL
AND CULTURAL HISTORY OF EUROPE (1937) 1011. On the League System, see
STEINER, PRINCIPLES AND PROBLEMS OF INTERNATIONAL ORGANIZATION (1940)
459-580; MARGUERITTE, THE LEAGUE FIASCO (1936) 256-260. For one of the
last documents of the League of Nations, sounding as a benevolent legacy of
more than two decades of experience, see LEAGUE OF NATIONS, THE LEAGUE
HANDS OVER (1946) 31, "Viscount Cecil of Chelwood, United Kingdom. 'Why,
then, did it (The League) fail? I concur most fully with the Report in saying that its failure was not due to any weakness in the terms of the Covenant.
To my mind it is plain beyond the possibility of doubt that it failed solely
because the Member States did not genuinely accept the obligation to use and
support its provisions. That was due to several causes. Speaking of my own
country, I must admit that the general current of official opinion was either
neutral or hostile. I suspect that was also true in other countries.'"
4See Eagleton, United Nations: Aims and Structure (1946) 55 YALE
L. J. 974. For a comparison between the United States of America and the
League of Nations see NEwFANG, THE UNITED STATES OF THE WORLD (1930).
5 Covenant of the League of Nations (1919), "The High Contracting
Parties, In order to promote international cooperation and to achieve international peace and security * * * Agree to this Covenant of the League of
Nations." 2 HAYES, POLITICAL AND CULTURAL HISTORY OF EUROPE (1937)
1011, "It (The League) represented states, not peoples."
Charter of the United Nations, "We the People of the United Nations
•*** Have Resolved To Combine Our Efforts To Accomplish These Aims."

50;

Cf.

GOODRICH AND HAMBRO, CHARTER OF THE UNITED NATIONS

48, 55.
7See Symposium on World Organization (1946)
(Foreword by Justice William 0. Douglas).

(1946)

19,

55 YALE L. J. 865
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Nations is a document agreed to by "Governments, through
representatives assembled in the city of San Francisco," and
therefore cannot properly be regarded as a constituent act
of the peoples of the world, notwithstanding its opening
phrase "We the People of the United Nations," a phrase obviously inspired by the Constitution of the United States,
it is nevertheless true that the content of that prefatory act
represents the clear expression of the determination and
resolution of the peoples of the world."
In modern political thought the State is regarded as the
agency, instrumentality or means whereby the collective ends
of society may be realized.9 The State is created for the good
of its citizens, and exists to secure those rights and liberties
possessed by its citizens. 10
However, it is an inexorable responsibility of citizenship
to act so as to move or guide governmental action in certain
directions. Therefore, ultimately, upon the individual citizen falls the responsibility for the success or failure of any
effort in the direction of international organization."
There is the challenge upon which pivots the success of
the United Nations.
8 See supra note 6. At this point several interesting questions arise:
What is the value of travauxz preparatoires? Is the so-called "Preamble" to
the Charter of the United Nations of equal validity with the rest of the
Charter? Why is it a "Preamble" rather than an enacting clause?. The
word "Preamble" appears neither in the Charter of the United Nations, nor
in the Constitution of the United States. See ANDREWS, MANUAL OF THE
CONSTITUTION OF THE UNITED STATES (1900) 44, wherein the author maintains that it is incorrect to attribute to the opening clause of the Constitution
the status of a "Preamble." See Eagleton, International Law and the Charter
of the
United Nations (1946) 39 Am. J. INT. L. 751, 753.
9
See GARNER, INTRODUCTION TO POLITICAL SCIENCE (1910) 312.
10 See GARNER, INTRODUCTION TO POLITICAL SCIENCE (1910) 311-318. On
"The End of Law," see POUND, INTRODUCTION TO THE PHILOSOPHY OF LAW
(1922) 55-99; id. 89, "* * * began to think of the end law * * * as a maximum

satisfaction of wants." Cf. KELSEN, LAW AND PEACE (1942) 121, " * * * international law has the same function as national law: to render possible the
peaceful living together of the subjects whose conduct is regulated by the
legal order." For "The Concept of the State in International Law," see
NiMEYEm, LAW WITHOUT FORCE (1941) 308.
"ISee DOLIvET, THE UNITED NATIONS (1946) 7 (Preface by Trygve Lie,
Secretary-General of the United Nations, "It is the hope of all of us who have
been associated with the creation and the activities of The United Nations
that the organization will have the personal support of individual men and
women throughout the World. In order to succeed we must have that support.
And in order to have that support we must have understanding.")
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ON INTERNATIONAL LAW: GENERALLY

International Law 12 is that system of jurisprudence
dealing with the precepts and principles that govern nations
in their mutual dealings and relations. 1 3 In view of the advancement of science and civilization throughout the world,
it seems archaic today to restrict the operation of international law to "civilized" nations or States. 1 4 A nation or
State, from its very inception, becomes a subject of international law-unless we were to suppose the unreal hypothesis that any nation can exist exclusively unto itself whereby
no one of its acts can have any effect upon any other nation
or nations, and that it in turn is neither concerned nor affected by the acts of other nations.
The history of international law is an interesting one.
The conventional treatment of the history of international
law has been to divide the study into a pre-Grotian development, and the development that occurred subsequent to the
contribution of Hugo Grotius. The contribution of Hugo
Grotius has been a convenient and a justifiable landmark. 5
2

1 See HOLLAND, JURISPRUDENCE (1917) 388, "The body of rules regulating
those rights in which both the personal factors are States, is loosely called,
'the Law of Nations,' but more appropriately 'Jus inter gentes,' or International
Law"; 1
14

BLACKSTONE, COMMENTARIES (Jones ed. 1916) §41.
13 The Paquete Habana, 175 U. S. 677, 44 L. ed. 320 (1900); The Scotia,
Wall. 170, 20 L. ed. 822 (1872) ; WESTLAKE, INTERNATIONAL LAW (1904) 1,

"International Law, otherwise called the law of Nations, is the Law of the
society of states or nations"; 1 OPPENHEIM, INTERNATIONAL LAW (1905) § 13;
WH_ ArON, INTERNATIONAL LAW (Sixth ed. 1855) 1-26; 1 HUDSON, INTERNATIONAL LEGISLATION (1931) § 1; HALL, INTERNATIONAL LAW (Seventh ed.
1917) 17; 1 FAUCHILLE, DROIT INTERNATIONAL PUBLIC (1922) 5-6; 1 ANToKoLETZ, DERECHO INTERNACIONAL PUBLICO (1924)

9; 1 CRUCHAGA, DERECHO IN-

TERNACIONAL (1923) 3-79.
14 See United States v. Arredondo, 6 Pet. (U. S.) 691, & L. ed. 547 (1832)
(The law of nations is the usage of all civilized nations); LAWRENCE, INTERNATIONAL LAW (Winfield's ed. 1923) 1, "International law may be defined
as the rules which determine the conduct of the general body of civilised states
in their mutual dealing"; HERSHEY, ESSENTIALS OF INTERNATIONAL PUBLIC
LAW AND ORGANIZATION (1935) 166, "The Law of Nations can be only partially applied to barbarians or half-civilized peoples, and still less to savages;

but it should be applied to the greatest extent practicable."
15 The pre-Grotian writers include Legnano, Brunus, Belli, Ayala, Victoria,
Gentilis and Suarez. The great writers of the seventeenth and eighteenth
centuries were Gentilis, Grotius, Bynkershoek, Bentham, Zouche, Puffendorf,
Moser, von Martens, Wolff and Vattel. See 1 OPPENHEIM, INTERNATIONAL
LAW (1905) § 43 et seq. For a scholarly discussion of the various views, see
Scott, The Legal Nature of International Law (1905) 5 COL. L. REv. 126.
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It now remains to be seen if posterity will regard the Charter of the United Nations as the other landmark in history
along the path of the development of international law. A
purpose of this article shall be to ascertain what the Charter
of the United Nations has accomplished toward fostering an
effective international law. What mandate does that document impose upon the United Nations in this respect?
Like any other body of law, its growth and existence is
attributable to a social need. In the last analysis, law is the
result of the needs of the community. International law is
no exception.
In 1513, Machiavelli, in a work entitled 11 Principe
(The Prince), expounded a doctrine that in matters of state
the ordinary principles of morality did not apply. The pernicious effects of such views were arrested by a monumental
work that appeared in 1625-De Jure Belli a Pacis by Huig
Van Groot, commonly referred to as Hugo Grotius. Society,
maintained Grotius, cannot -exist without the recognition
that there are mutual rights and obligations. Since rights
that are common to all must be derived from something
broader and of greater authority than the statutes and enactments of a particular state, this superior authority must be
the "natural law," the "dictate of right reason." 16 Hence,
natural law, 1 7 for Grotius, was a source of international law.
Another pillar of the Grotian system of international law
was the jWu gentium, or "that law which has received an obligatory force from the will of all nations, or of many." Hence,
general consent was a second source.1 8 To the Romans, the
jus gentiun signified a body of law common to them and all
other peoples.' 9 It possessed the elements of enlightened
16 LAWRENCE, INTERNATIONAL LAW (Winfield's ed. 1923)
The History of the Law of Nature: A Preliminary Survey
Rxv. 131, 132; Pollock, The Sources of International Law
Rv.511.
17 See POUND, INTRODUCTION TO THE PHILOSOPHY OF

29. See Pollock,
(1902) 2 CoL. L.
(1902) 2 COL. L.

LAW (1922) 32
* * * a rule of natural law was one which expressed perfectly the idea of
law applied to the subject in question"); POUND, LAW AND MORA.S (1926);
HAINES, THE REVIVAL OF NATURAL LAW CONCEPTS (1930) 298-302; FINCH,
THE SOURCES OF MODERN INTERNATIONAL LAW (1937) 15-29.
18 LAWRENCE, INTERNATIONAL LAW (Winfield's ed. 1923) § 27.
19 See SoHm's INSTITUTES (Ledlie's trans.) (3rd ed. 1926) §§ 13, 14, 16
and § 20 showing how it came to pass that the jus gentium finally displaced
the jus civile. ORTOLAN, ROMAN LAW (Cutler's second ed. 1896) 158, 458.
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reason, and common consent of civilized and reasonable peoples throughout the then known world. The jas gentium
came to be regarded as a universal law applicable to all mankind; common to all nations for it possessed as an inherent
source the general sense of fairness and equity common to

all peoples. 20
Much has been written about the nature of international
21
law.
The ever-recurring inquiry has been, "what is its claim

to being law?"

Several leaders of diverging schools of

thought have appeared.
The analytical jurists, of which school Austin is the
chief exponent, regard law as consisting of commands imposed by a "sovereign," 22 and consequently deny the existence of an international law for they state that it does
23
not possess the two elements of commands and sanctions.
Savigny, of the historical school, conceives law as resting upon customary recognition, and consequently maintains
that international law doubtlessly attains the dignity of law.
20

See sugra note 19; RADIN, LAW AS LOGIC AND EXPEmENCE (1940) 141Cf. TOURTOULON, PHILOSOPHY IN THE DEVELOPMENT OF LAw (1922)
17, 23, 111-114, 504-508; Reeves, International Society and International Law
(1921) 15 Am. J. INT. L. 361, 368.
148.

21 KocouREK, INTRODucriON TO SCIENCE OF LAW (1930)

30-36, 34. "Since

one of the attributes of the State is juridical sovereignty, it follows that the
State itself can not be subject to law. The State can not give law to itself."
Cf. RODENBECI,

ANATOMY OF THE LAW (1925)

169, 170, "The course of de-

velopment of public law shows how persistent has been the natural law of
human society and how slowly but surely it is tending toward a higher, better
and more comprehensive form of political organization"; MIRAGLIA, COMPARaTIVE2 2LEGAL PHILOSOPHY (1921) § 96.
BoDiN, LES SIX LivRns DE LA REPU3LIQUE (1576).
See DUNNING,
A HISTORY OF POLITICAL THEORIES (1928) 96 et seq. Bodin is the first to
have used the word sovereignty in its politico-legal sense. In origin it was
devised to establish the power of a monarch, and that such power was absolute
in the State over the citizens or subjects, unrestricted by law. It was a consequence or explanation of the divine right of kings theory. The concept has
been accepted as a tool of political expediency with a resulting chaos and a
confusion of thought. For authorities, see BOWMAN, ELEMENTARY LAW (1929)
§ 17; COHEN, RECENT THEORIES ON SOVEREIGNTY (1937).
23 AUSTIN, JURISPRUDENCE (4th ed. 1823) 523.
In an address before the
American Bar Association in 1896, Lord Russell of Killowen, considering
Austin's definition, stated, "In stages later still, as government becomes more
frankly democratic, resting broadly on the popular will, laws will bear less
and less the character of commands imposed by a coercive authority and acquire more and more the character of customary law founded on consent."
See West Rand Central Gold Mining Co. v. The King, L. R. (1905) 2 K. B.
391; 1 WILDMAN, INT xNATIONAL LAW (1820) 31.
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The "naturalists,"following the thought of Puffendorf,
regard international law as a branch of natural law, deriving its character and force from the principles of natural
right and justice.
In opposition to the "naturalist" school we have the
"positivists" who conceive international law as consisting of
positive precepts predicated upon the agreement or the practice among States, and not upon abstract notions of natural
law and justice.
At this late stage of world development all of this literature discussing the nature and sources of international law
is merely of an academic and historical interest. It is at
most of a persuasive authority, and is a contribution only
insofar as it may have, or may continue to promote the development of international law.
It is always pitiful indeed to a proponent of world peace
and order based on law, to have to answer inquiries as to
24
whether there exists a body of law applicable to all nations.
Notwithstanding the pathetic remarks of skeptics and cynics,
the fact remains that there is an international law, and that
the sporadic violation of that law is not evidence of its nonexistence, any more than the commission of crime would be
evidence of the non-existence of penal laws or criminal
codes.2 5 Not only does there exist an international law, but
more than ever in the history of mankind there exists a positive need of international law.
Courts of the highest dignity have applied principles of
international law; 26 jurists of eminence have written of
2

4See 1945 ANNUAL SURVEY OF AmERICAN LAW (1945) 3; MOWER, INTERNATIONAL GOVERNMENT (1931) 160; GARNER, RECENT DEVELOPMENTS IN IN1-42; 1 HACKWORTH, DIGEST OF INTERNATIONAL
TERNATIONAL LAW (1925)
LAW (1940) §§ 1, 2.
25 See Shawcross, International Law: A Statement of the British View of
Its Role (1947) 33 A. B. A. J. 31, 32, "The important thing is that, whether

lawyers quibble about it or not, no state has ever denied the existence of in-

ternational law. They have broken its rules, certainly; but in so doing they
have often been at pains to assert that the law was on their side."
26 The "Lotus," Publications of the Permanent Court of International
Justice, Series A, No. 10 (1927); The Government of the Greek Republic v.
The Government of His Brittanic Majesty, Publications of the Permanent
Court of International Justice, Series A, No. 2_(1924); The Paquete Habana,
175 U. S. 677, 44 L. ed. 320 (1900) ; The Antelope, 10 Wheat. 66, 6 L. ed. 268
(U. S. 1825); The Scotia, 14 Wall. 170, 20 L. ed. 822 (U. S. 1872); West
Rand Central Gold Mining Co. v. The King, L. R. (1905) 2 K. B. 391; The
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it, 2 7 and the problem today is not to continue what has taken
the form of an international intellectual debate, but rather to
play an active part in the development of that body of law
to insure its effectiveness in the determination of conflicting
interests between or among nations. 2 Its function is to resolve conflicts that may arise between the nations of the
international community.
THE FAimmY OF NATIONS

It should appear axiomatic today that we, as individuals, are citizens of a particular nation, that is in turn
a member of a family of nations. Since there exists, in fact,
an international community, it is normal and indispensable
that there be a body of law to govern this community or
family of nations 2 9 -Ub! Societas, ib!jus.

Under conditions of present world interdependence, an
effective body of international law is indispensable. World
conditions have been such that old concepts and traditions

had to wither and vanish.3 0 Isolationism, for one, disappeared in the face of the reality that the international community, because of scientific advancements, has in effect
shrunk in proportions.

This fact was finally admitted by

the United States,3 1 and our traditional policy of nonCharkieh, L. R. 4 Adm. and Eccl. 59 (1873) ; Triquet v. Bath, 3 Burr. (K. B.)
1478 (1764); The Prometheus, Hong Kong Supreme Court, 2 Hong Kong
L. R.
207 (1906).
2

7MAINE, INTERNATIONAL LAW (1888) 26-53; WESTLAKE, INTERNATIONAL
LAW (1904) 1; 1 OPPENHEIM, INTERNATIONAL LAW (1905) 3-15; HALL, INTERNATIONAL LAW (Seventh ed. 1917) 17; HYDE, INTERNATIONAL LAW,
CHIEFLY AS INTERPRETED AND APPLIED BY THE UNITED STATES (Second ed.
1945); KENT, INTERNATIONAL LAW (1866) 1-45; SCHW.ARZENBERGER, INTERNATIONAL
LAW (1945).
See supra note 13.
28
See EAGLETON, ANALYSIS OF THE PROBLEM OF WAR (1937) 16-18;
EAGLETON,
THE FORCES THAT SHAPE OUR FuTuRE (1945).
29
CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE, THE INTERNATIONAL
LAW OF THE FUTURE (1944); Reeves, International Society and Internatio al
Law (1921) 15 Am. J. INT. L. 361, 368; Humphrey, On the Foundations of

IntertationalLaw (1945)

39 Am. J.

INT.

L. 231, 237, 240 et seq. See

THE BRITISH EMPIRE AND WORLD PEACE (1922) Chap. I.
3oSee CARmozo, THE NATURE OF THE JUDICIAL PROCESS

(1921)

ROWELL,

101, "The

old forms remain, but they are filled with a new content."
3189 CONG. REC. (1943) 7724 et seq.
G. S. House of Representatives
Concurrent Resolution, No. 25 (Introduced by Representative J. W. Fulbright,
Arkansas), Passed 21 September 1943 by a vote of 360 to 29. "That the
Congress hereby expresses itself as favoring the creation of appropriate inter-
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participation in the realm of international organization was
consequently officially reversed, and we played a major role
in the creation of an international organization "to maintain
international peace and security," 32 dedicated to the principle of "international cooperation in solving international
problems of an economic, social, cultural or humanitarian
character." 3
ORIGIN

3 4

THB ROAD THAT LED TO THE UNITED NATIONS

35

The recognition of the necessity for post-war security
is evidenced in the Atlantic Charter as early as 14 August
national machinery with power adequate to establish and to maintain a just
and lasting peace, among the nations of the world and as favoring participation by the United States therein through its constitutional processes." 89
CONG. Rxc. (1943) 9222. U. S. Senate Resolution, No. 192 (Introduced by
Senator Tom Connally, Texas), Passed 5 November 1943 by a vote of 85 to 5.
"RESOLVED * * * That the United States, acting through its constitutional
processes, join with free and sovereign nations in establishment and maintenance of international authority with power to prevent aggression and to preserve the peace of the world. That the Senate recognizes the necessity of
there being established at the earliest practicable date a general international
organization, based on the principle of the sovereign equality of all peaceloving states, and open to membership by all such states, large and small for
the maintenance of international peace and security." For a review of American foreign policy, see LATANE, FRom ISOLATION TO LEADERSHIP (1918).
32 Charter of the United Nations, Article 1 (1).
33 Charter of the United Nations, Article 1 (3).
34 Only the immediate monumental landmarks leading to the United Nations
will be mentioned. On the problems of international organization, see PorER,
INTRODUCTION TO THE STUDY OF INTERNATIONAL ORGANIZATION (Fourth ed.
1935); STEINER, PRINCIPLES AND PROBLEMS OF INTERNATIONAL ORGANIZATION
(1940); HooVER AND GmSON, THE PROBLEMS OF LASTING PEACE (1943). For
the evolution, problems and proposals on international tribunals, see HUDSON,
INTERNATIONAL TRIBUNALS (1944). For a comparison of the Charter of the
United Nations and the Covenant of the League of Nations, see Eagleton,
Comparison of the League Covenant and the Charter of the United Nations,
DEPARTMENT OF STATE BULLETIN, 19 August 1945; Kelsen, The Old and the
New League: The Covenant and the Dumbarton Oaks Proposals (1945) 39
AM. J. INT. L. 45.
3 For an analysis of the documents on international organization that
issued from the four conferences of Dumbarton Oaks, Yalta,, Mexico City
and San Francisco, see DEAN, THE FOUR CORNERSTONES OF PEACE (1946).
Throughout this article the international organization established by the Charter of the United Nations will be referred to as the "United Nations." The
Charter states, " * * * do hereby establish an international organization to be
known as the United Nations." Therefore, it seems that "U. N." should be
employed rather than "U. N. 0." Cf. "'U.N.' or 'U.N.O." (1946) 32 A. B.
A. J. 536.
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1941.36 This declaration of principles declared the "desire
to bring about the fullest collaboration between all nations
in the economic field with the object of securing, for all, improved labor standards, economic advancements and social
security," and spoke of the "establishment of a wider and
permanent system of general security."
On 1 January 1942, appeared a "Declaration by United
Nations," in which the signatories, being in accord with the
principles enunciated in the Atlantic Charter, pledged themselves to full cooperation to attain a successful termination
of the war. That declaration embodied an invitation or appeal by concluding, "The foregoing declaration may be adhered to by other nations which are, or which may be, rendering material assistance and contribution in the struggle
for victory over Hitlerism. 37
On 30 October 1943, was issued the monumental Moscow
Declaration in which,
The governments of the United States of America, the United
Kingdom, the Soviet Union and China: united in their determina-

tion, in accordance with the Declarations by the United Nations of
January 1, 1942 * * * jointly declare: * * * 4. That they recognize
the necessity of establishing at the earliest practicable date a general
international organization, based on the principle of the sovereign

equality of all peace-loving states, and open to membership by all
such states, large and small, for the maintenance of international
peace and security.38

The Congress of the United States convinced of the need
of an international organization, issued resolutions to the
same effect.3 9
The Cairo Declaration, 40 released 1 December 1943, and
the Teheran Declaration 41 signed 1 December 1943, further
evidenced the intention and determination of the peoples of
36 Promulgated by President Roosevelt and Prime Minister Churchill.
Documents can be found in GOODRICH AND HAMBRO, CHARTER OF THE UNITED
NATIONS (1946) 305-386.
37 GOODRICH AND HAMBRO, CHARTER OF THE UNITED NATIONS (1946) 306.
38 IX DEPARTMENT OF STATE BULLETIN 308 (6 November 1943); GooRICH AND HAMBRO, CHARTER OF THE UNITED NATIONS (1946) 307.

39 Supra note 31.
40 SUMMERS, DUMBARTON OAKS (1945)
41 SUMMERS, DUMBARTON OAKS (1945)

100.
100.
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the leading nations of the world, through their representatives, in continuing the successful war-time alliance.
These far-reaching events were followed by the "Dumbarton Oaks Conversations" resulting in the "Dumbarton
Oaks Proposals." 42 These proposals submitted to the world
on 7 October 1944 declared that, "There should be established an international organization under the title of the
United Nations, the charter of which should contain provisions necessary to give effect to the proposals which follow."
The proposals covered matters relating to the purposes, principles, membership, and the principal organs of the proposed
international organization with their functions and powers.
The Crimea Conference, 11 February 1945, became our
next landmark. "We have agreed that a conference of United
Nations should be called to meet at San Francisco in the
United States on April 25, 1945 to prepare the charter of
such an organization, along the*lines proposed in the informal conversations at Dumbarton Oaks." 43
The historic United Nations Conference on International Organization convened at San Francisco on 25 April
1945. All of the sponsoring and invited governments were
represented, bringing together an unprecedented array of
the leaders of the nations of the world. 44 Differences of
theories and practice had to be reconciled--diverging ideologies were represented-compromises were inevitable. On
26 June 1945, this titanic undertaking accomplished its mission; the United Nations Conference on International Organization submitted to the world the Charter of the United
2

XI DEPARTMENT OF STATE BULLETIN 368 (8 October 1944). For 'a
compilation of excellent materials and documents, see SuMMERs, DUMBARTON
OAKS (1945). Fernbach, Dunmbarton Oaks and American Bar Proposals for
World Organization [1945] Wis. L. Rzv. 286; Pfankuchen, Du mbarton Oaks
and the International Law of the Fitture-A Brief Comparison [1945] Wis.
L. REv. 305. Department of State (Publication 2257) Dumbarton Oaks Documents on International Organization (1945); Secretary of State, What the
Dumbarton Oaks Peace Plan Means (1945) XII DEPARTMENT OF STATE
4

BuLLETIN 115.
43XII DEPARTMENT OF STATE BULLETIN 213 (18 February 1945).
44 The four sponsoring governments were the United States, the United
Kingdom, the Soviet Union and China. The list of the fifty participating
governments is found in GOODRICH AND IfAMBRO, THE CHARTER OF THE UNITED
NATIONS (1946) 10-11. For a list of the delegations and personnel, see
DoLIVET, THE UNITED NATIONS (1946) 125-152.
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The Charter was ratified by the Senate of the

United States on 28 July 1945, and on 24 October 1945, Mr.
James F. Byrnes, then Secretary of State, having received
the required instruments of ratification from the necessary
signatories to the Charter, announced to the world that the
46
Charter of the United Nations had become effective.
PRINCIPAL ORGANS OF THE UNITED NATIONS

The Charter of the United Nations 47 established an
international organization to be known as the United
Nations, consisting of six principal organs, a General
Assembly, 48 a Security Council, 49 an Economic and Social
Council,5" a Trusteeship Council,5 1 an International Court
of Justice, 52 and a Secretariat.5 3 These principal organs
shall be surveyed very briefly to give some idea of the
machinery established by the Charter of the United Nations
to attain its purposes and principles.
THE GENERAL ASSEMBLY

The General Assembly is the organ in which all of the
members are represented, and have an equal voice regarding
all matters under consideration. It is not a world Parlia-

ment-it cannot legislate, but it functions by way of resolu5

4 XII DEPARTMENT OF STATE BULLETIN 1119 (24 June 1945); GOODRICH
AND HAMBRO, CHARTER OF THE UNiTan NATIONS (1946) 338; DOLIET, THE
UNITED NATIONS (1946) 99; Department of State (Publication 2353) Charter

of the United Nations (1945).

48 See Sandifer, Progress in the Establishment of the United Nations
Orgamization (1946) American Bar Association, Proceedings of the Section
of International and Comparative Law 15, 19.
4 Supra notes 45, 34.
48 Charter of the United Nations, Article 7, 9-22. The General Assembly
is empowered to establish subsidiary organs. Charter of the United Nations,
Article 22.
49 Charter of the United Nations, Article 7, 23-54. The Security Council
is empowered to establish subsidiary organs. Charter of the United Nations,
Article 29.
50 Charter of the United Nations, Article 7, 55-72. The Economic and Social Council is empowered to establish commissions required for the performance of its functions. Charter of the United Nations, Article 68.
5" Charter of the United Nations, Article 7, 75-91.
52 Id. Article 7, 92-96.
5 Id. Article 7, 97-101.
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tions and recommendations. The extremely broad scope of
the functions of the General Assembly place upon that body
an onerous obligation.
The General Assemb~ly is the organ constitutionally empowered to discuss and consider any question or matters within the purview of the Charter, or relating to the powers and
functions of any organs created by the Charter, and, with
one exception, may make recommendations on all such
matters. 54 It may consider principles of cooperation in the
maintenance of peace and security, and may call the attention of the Security Council to situations likely to endanger
international peace and security.5 5 It shall initiate studies
and make recommendations to foster international cooperation in the political, economic, social, cultural, educational
and health fields, and assist in the realization of human
rights and fundamental freedom for all, without distinction
as to race, sex, language, or religion.5" The, General Assembly
shall receive and consider annual reports from the Security
Council,5 7 and shall receive and consider reports from all of
the other organs of the United Nations.5" It has definite
functions and powers in the administration of the Trusteeship System. 9 It exercises a form of supervision over the
other organs of the United Nations by virtue of its duty to
consider and approve the budget of the Organization. 0 In
short, the General Assembly is a world forum-its resolutions represent the considered judgment of statesmen representing the peoples of the world.

54

Id. Article 10. The power to make recommendations is limited by Article
12, in that if the Security Council is performing the functions assigned to it
under the Charter in respect to any dispute, the General Assembly shall not
make a recommendation with regard to that dispute unless the Security Council so requests.
51d. Article 11.
58
1d. Article 13. The mandate of Article 13, placing upon the General
Assembly the responsibility of "encouraging the progressive development of
international law, and its codification," will be discussed subsequently.
57Id. Article 15 (1).
58Id. Article 15 (2).

591d. Article 16; Chapters XII and XIII of the Charter.
601d. Article 17.
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THE SECURITY COUNCIL

The Security Council 61 consisting of eleven members, of
whom five members are permanent and six are elected by the
General Assembly,6 2 has the primary responsibility for the
maintenance of international peace and security. 6 3 It is so
organized as to be able to function continuously,6 4 and may
investigate any dispute or situation which might lead to international friction or give rise to a dispute.6 5 However, any
member may bring any such situation to the attention of
either the Security Council or of the General Assembly. 66
The Security Council is the organ empowered to take action,
and since the members of the United Nations have agreed
that in carrying out its duties the Security Council acts on

61
id. Article 23. See Fernbach, The United Nations Security Council
(1945) 32 VA. L. REv. 114; Kelsen, Organization and Procedure of the Security Council of the United Nations (1946) 59 HARv. L. R.v. 1087; Eagleton,
The Jurisdictionof the Security Council Over Disputes (1946) 40 Am. J. INT.
L. 513.
62 Charter of the United Nations, Article 23.
Article 18 provides that certain decisions of the General Assembly on important questions shall be made
by a two-thirds majority of the members present and voting. The election of
the non-permanent members of the Security Council is such a question requiring a two-thirds majority vote.
63 Id. Article 24.
64 Id. Ar~ticle 28.
65 Id. Article 34. The voting requirement of the Security Council is found
in Article 27 of the Charter. Each member of the Security Council is given
one vote, and on "procedural" matters an affirmative vote of any seven members is required. Decisions on all other matters, i.e., matters not procedural,
shall be made by an affirmative vote of seven members, which must include
the concurring votes of the five permanent members. However, in decisions
under Chapter VI (Pacific Settlement of Disputes), and under paragraph 3
of Article 52 (the encouragement of pacific settlement of local disputes through
regional arrangements), "a party to a dispute shall abstain from voting."
For a clarification of Article 27, representatives of delegations other than the
Sponsoring Governments, submitted 23 questions to the Delegates of the Sponsoring Governments. The Delegations of the Sponsoring Governments issued
a statement "of their general attitude towards the whole question of unanimity
of permanent members in the decisions of the Security Council." That statement may be read in defense of what has come to be termed the "veto" power
of the "Big Five." GOODRICH AND HAMBRO, CHARTER OF THE UNITED NATIONS
(1946) 124-134. See supra note 61. Unanimity Rule in Security Council
(First Committee's Recommendations) 1 U.N. WEExLY BULLETN 20 (17 Dec.
1946) ; Unanimity Rule in Security Council (General Assembly adopts recommendations for new procedures) 1 U.N. WEEKLY BULLETIN 44 (24 Dec.
1946).
66 Charter of the United Nations, Article 35.
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their behalf, 6 7 they agree to accept and carry out the decisions of the Security Council. 68
It may decide what measures not involving the use of
armed force are to be employed to give effect to its decisions, 69 or it may take such action by air, sea or land forces
as may be necessary to maintain or restore international
peace and security. 70 All members of the United Nations

undertake to make available to the Security Council, on its
call, and in accordance with a special agreement or agreements,71 armed forces, assistance and facilities, including

rights of passage, necessary to maintain international peace
is established
and security. 72 A Military Staff Committee
73
to advise and assist the Security Council.
THE ECONOMIC AND SOCIAL COUNCIL

The Economic and Social Council, consisting of eighteen
members elected by the General Assembly 74 may make or

initiate studies and reports with respect to international
economic, social, cultural, educational, health and related

matters, and may make recommendations on such matters to
the General Assembly, to the members of the United Nations
and to specialized agencies concerned. 75 It may make rec-

ommendations to promote respect for, and observance of
human rights and fundamental freedoms for all.76 It shall
67 Id. Article 24.

Id. Article 25. See also Article 2 (5).
69 Id. Article 41.
70 Id. Article 42.
7' Id. Article 43 (3), "The agreement or agreements shall be negotiated
as soon as possible on the initiative of the 'Security Council * * *." It is
interesting to note that Article 43 authorizes the Security Council, an organ
of the United Nations, to enter into what is a treaty with certain members
of the United Nations.
72Id. Article 43.
73Id. Articles 46, 47. By virtue of Article 51 a Member's right or "selfdefense" is retained, however, its exercise must be immediately reported to the
Security Council that remains authorized and responsible to take necessary
action to maintain or restore international peace and security. Id. Article 51.
74 Id. Article 61. See A Guide to the Economic and Social Council (1947)
2 U.N. WasnaY Bu=TizN 228-232, 11 March 1947.
75 Charter of United Nations, Article 62 (1).
76 Id. Article 62 (2). See Turlington, The United Nations Commission on
Human Rights (1945) 39 Am. J. INT. L. 757. For a draft proposal of an
International Bill of Rights, see LAUTERPAcHT, AN INTRNATIONAL BiL OF
68
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also perform such functions as may be assigned to it by the
General Assembly.7"
THE TRUSTEESHIP COUNCIL

The Trusteeship Council is composed of those members
of the United Nations administering trust territories, the
permanent members of the Security Council that are not administering trust territories, and as many other members
elected by the General Assembly as may be necessary to ensure that the total number of members is equally divided between those members that administer trust territories and
those that do not.78 Thus, we see that the Trusteeship Council is composed of the members administering trust territories and the permanent members of the Security Council,
as permanent members, and those members elected by the
General Assembly (for three-year terms) 79 as non-permanent
members.
The powers of the Trusteeship Council are relatively
insignificant when compared with those of the other organs.8 0
It cannot make recommendations to the General Assembly
or to the individual members. However, under the authority
of the General Assembly, the Trusteeship Council may consider reports submitted by the administering authority, accept petitions and examine them in consultation with the
administering authority, and provide for periodic visits to
the respective trust territories at times agreed upon with the
administering authority.8 1 It shall formulate a questionnaire on the political, economic, social and educational advancement of the inhabitants of the trust territory.82
THE RIGHTS OF MAN (1945). On the United Nations Educational, Scientific,
and Cultural Organization, see GOODRICH AND HAMBRO, CHARTER OF THE
UNITED NATIONS (1946) 194, 203-204; Dexter, UNESCO Faces Two Worlds
(1947) 25 FOREIGN AFFAIRS 388; UNESCO's Program of Mass Colninnicatio (1947) 1 THE PUBLIC OPINION QUARTERLY 518. For the international
organizations in the economic and social fields, see Pollaczek, The United
Natons and Specialized Agencies (1946) 40 Am. J. INT. L. 592, 597.
77 Charter of the United Nations, Article 66 (3).
78 Id. Article 86.
791d. Article 86 (1) (c).
so Id. Article 87-91.
81 Id. Article 87.
82 Id. Article 88.

ST. JOHN'S LAW REVIEW

[ VOL. 21

The International Trusteeship System created by Chapter XII of the Charter of the United Nations, establishes
certain objectives to promote the political, economic, social
and educational advancement of the inhabitants of the trust
territories, and their progressive development towards selfgovernment or independence as may be appropriate to the
particular circumstances of each territory and its peoples,
and the freely expressed wishes of the peoples concerned. 3
The terms of trusteeship for each trust territory shall be
agreed upon by the states directly concerned, and shall be
approved by the General Assembly,8 4 except as to any trust
territory located in an area designated as a "strategic area"
in the trust agreement, in which event the approval required
is that of the Security Council.85 The trust agreement shall
in each case include the terms under which the trust territory is to be administered and shall designate the authority
which will exercise the administration of the trust territory.8 6 The Trusteeship System is commendable insofar as
it unequivocally recognizes the paramountcy of the welfare
of the inhabitants of the trust areas, and their ultimate attainment of self-government and independence.8
THi

INTERNATIONAL COURT OF JUSTICE

The International Court of Justice is the principal judicial organ of the United Nations. The Statute of the International Court of Justice founded upon the Statute of the
Permanent Court of International Justice prescribing the
composition and functions of the court, forms an integral
part of the Charter of the United Nations.8 8 The members
of the United Nations are automatically parties to the Statute of the International Court of Justice, and are authorized
83

84
85

1d. Article 76 (b).

Id. Articles 79, 85.
Id. Articles 82, 83 (1).

86 Id. Article 81.

Id. Articles 76, 83 (2).
Id. Article 92; Statute of the International Court of Justice, Article 1;
XII DEPARTmENT OF STATE BULLETIN 1134 (24 June 1945). For documents
relating to the drafting of the Statute of the International Court of Justice,
see DEPARTMENT OF STATE (Publication 2491) THE INTERNATIONAL COURT OF
87
88

JUSTIcE

(1946).
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89
to submit cases within the purview of its jurisdiction.
Upon the recommendation of the Security Council, upon conditions to be determined by the General Assembly, a State,
not a member of the United Nations, may nevertheless become a party to the Statute of the International Court of
Justice. 0 ° The members of the United Nations have undertaken to comply with the decision of the International Court
of Justice in any case to which it is a party, and if a party
to a case does not perform its obligations pursuant to a judgment of the Court, the other party is given recourse to the
Security Council which may make recommendations or decide upon measures to be taken to give effect to the judgment
of the Court.0 1 In this important respect the Security Council performs an executive function necessary to give effect
to the judgment of the Court.92
This tribunal, like the Permanent Court of International
Justice under the League of Nations System, 93 is given the
function of rendering advisory opinions.9 4 However, the
scope is broadened insofar as the request for the advisory
opinion may come from the General Assembly, the Security
Council, or any other organ and specialized agencies with the
authorization of the General Assembly. Under the League
System, the authority to request was limited to the Assembly
and the Council.0 5 Under the Charter of the United Nations
the General Assembly or the Security Council may request
an advisory opinion on any legal question, while the other

89 Charter of the United Nations, Article 93; Statute of the International
Court of Justice, Article 35. See Kelsen, Membership in the United Nations
(1946) 46 COL. L. Rnv. 391.
90 Charter of the United Nations, Article 93 (2).
91Id. Article 94.

92See Fenwick, Intervention: Individual and Collective (1945)

39 Am. J.

INT. L. 645, 663.
93 Covenant of the League of Nations, Article XIV.

See HUDSON, PERMANENT COURT OF INTERNATIONAL JUSTCE (1934) §§ 218, 453; BUSTAMENTE,
THE WORLD COURT (1926) 253-266; MOORE, INTERNATIONAL LAW AND SOME
CURRENT ILLUSIONS (1924) 96-146; Finland and Russia: Eastern Carelia Case,
Publications of the Permanent Court of International Justice, Series B, No. 5

(1923).
94 Charter of the United Nations, Article

Court of Justice, 4rticle 65.
9 Supra note 93.

96; Statute of the International
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organs or specialized agencies are limited to legal questions
arising within the scope of their activities.9"
The jurisdiction of the Court extends to all cases that
the parties may refer to it, and to all matters specially provided for it in the Charter of the United Nations or in
treaties or conventions in forceY7 However, the Court does
not possess what has come to be termed "compulsory jurisdiction," except insofar as such jurisdiction has been or may
be accepted by States pursuant to the "optional clause" of
the Statute of the International Court of Justice.98 Pursuant to Article 36 of the Statute,
2. The States parties to the present Statute may at any time
declare that they recognize as compulsory ipso facto and without special agreement, in relation to any other state accepting the same obligation, the jurisdiction of the Court in all legal disputes concerning:
a. the interpretation of a treaty;
b. any question of international law;
c. the existence of any fact which, if established, would constitute a breach of an international obligation;
d. the nature or extent of the reparation to be made for the
breach of an international obligation,
and consequently the Court does not have compulsory jurisdiction until a declaration is deposited with the SecretaryGeneral of the United Nations accepting such jurisdiction. 99
Upon this important issue, the Committee of Jurists charged
with the responsibility of drafting the Statute of the International Court of Justice, disagreed, and two alternative
96 Charter of the United Nations, Article 96.
97 Statute of the International Court of Justice, Article 36 (1).
98d. Article 36. Several articles appeared commenting upon this weakness, and urged that the United States ought to take the lead and accept the
"compulsory jurisdiction" of the International Court of Justice. See Carrol,
Further Action on U. N. Charter (1945) 31 A. B. A. J. 457; Faught, U. N.
Court of Justice (1945) 19 TEMP. L. Q. 110; Jessup, Acceptance by the United
States of the Optional Clause of the International Court of Justice (1945)
39 Am. J. INT. L. 745; Kelsen, The Principle of Sovereign Equality of States
as a Basis for International Organization (1944) 53 YALE L. J. 207, 214;
Cf.
KELSEN, LAW AND PEACE IN INTERNATIONAL RELATIONS (1942) 219.
Mander, The Immediate Tasks of International Law and Organization (1946)
21 WAsHa. L. REv. 5, 25.
99 Charter of the United Nations, Article 36 (4).
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texts were submitted to the United Nations Conference on

International Organization. The text that provided for the
compulsory jurisdiction of the Court unfortunately was not
approved. 10 0 Nevertheless, once a declaration has been deposited, in theevent of a dispute as to whether the Court has
jurisdiction, the matter shall be settled by the decision of
the Court itself.10 1 It is encouraging to note that the Court
is charged with the responsibility of deciding disputes submitted to it "in accordance with international law." 102 What
may be termed the sources of that body of law are stated to

be as follows:

103

a. international conventions, whether general or particular, establishing rules expressly recognized by the contesting states;
b. international custom, as evidence of a general practice accepted as law;
c. the general principles of law recognized by the civilized
nations;

d. subject to the provisions of Article 59,104 judicial decisions
and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of
law.

Furthermore, that same Article goes on to state that the
above provisions shall not prejudice the power of the Court

100 14 DocuacENTs U.N.C.I.O. (1945) 547. The U. N. Committee of Jurists
submitted the following alternative draft for Section 2 of Article 36 of the
Statute of the International Court of Justice on 20 April 1945. "(2) The
Members of the United Nations and States parties to the present Statute recognize as among themselves the jurisdiction of the Court as compulsory ipso
facto and without special agreement in any legal dispute concerning :" The
fact that this alternative provision on this important matter was not adopted
was properly considered as an initial set-back for the United Nations.
101 Statute of the International Court of Justice, Article 36 (6). The declarations that have been made pursuant to the provisions of Article 36 of the
Statute of the Permanent Court of International Justice are still in force, and
are deemed acceptance of the compulsory jurisdiction of the new International
Court of Justice. Statute of the International Court of Justice, Article 36 (5).
It is estimated that approximately twenty such declarations immediately became
effective pursuant to the provisions of Article 36 (5) of the Statute.
L02 Statute of the International Court of Justice, Article 38 (1).
103 Id. Article 38 (1).
104 Id. Article 59, "The decision of the Court has no binding force except
between the parties and in respect to that particular case."
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to decide a case ex aequo et bono, if the parties agree
thereto. 105
THE SECRETARIAT

The Secretariat, the administrative agency of the United
Nations, is headed by a Secretary-General appointed by the
General Assembly upon the recommendation of the Security
Council.'0 6 The Secretary-General, as the chief administrative officer of the United Nations, is empowered to appoint
the staffs required by the various organs of the United
Nations, pursuant to regulations established by the General
Assembly. 10 7 The Secretary-General is charged with the responsibility of making an annual report to the General
Assembly on the work of the Organization,'0 " and may bring
to the attention of the Security Council any matter which
in his opinion may threaten the maintenance of international
peace and security. 10
"'THERE CAN BE No WISDOM IN THE CHOICE OF A PATH
0
UNLESS WE KNOW WHERE IT WILL LEAD" "1

A wealth of literature has appeared discussing the international machinery established by the United Nations.""
Many see in that organization the hope of mankind. Obviously, it does no more than to establish a mowhinery for
world cooperation. Its success is inextricably linked with
the manner of its implementation. Its success will be in proportion to the goodwill and spirit of cooperation that will
prevail among its members.
10 5 Id. Article 38 (2).

See CARDOZO, THE NATURE OF THE JUDICIAL PROCESS

(1921)

98-141.
208 Charter of the United Nations, Article 97.
107 Id. Article 101.

108 Id. Article 98.
109 Id. Article 99.
110 CARDOzo, THE NATURE OF THE JUDICIAL PROCESS (1921) 102.
111 Forrester, A Summary Analysis of the Charter of the United Nations
(1945) 20 TuL~ES L. REv. 235; Raynor, The United Nations; Our Challenge
(1945) 31 VA. L. REv. 888; Mander, The Immediate Tasks of International
Law and Organization (1946) 21 WASH. L. REv. 5; Kelsen, Membership in
the United Nations (1946) 46 CoL. L. REv. 391.
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Materials appearing in other lands evidence a degree of
optimism not customarily found in our articles.1 1 2 Can this
be attributed to a certain degree of complacency remaining
as a vestige of isolationism? Do we require more than two
wars, an economic depression, and the unleashing of the
atomic bomb to bring about a long-needed overhauling of
our thought processes? On the other hand, can it be that
those writing in lands that have been devastated by war, with
memories completely filled with sorrow, happily accept what
is a step leading to a better world society?
It would seem clear that undue criticism is unwarranted,
and that the United Nations is a step forward in the right
direction-a step closer to the attainment of the goals for
which it stands. 11 3

THE DEVELOPMENT OF INTERNATiONAL LAW
A purpose of the United Nations is the settlement of
international disputes or situations which might lead to a

breach of the peace "in conformity with the principles of
justice and international law," 114 and the International
Court of Justice must decide disputes submitted to it,

"in

112 M. Nicoloff Antonii, La Revision des Traites et la Charte des Nations
Unies (1946) 24 REvuE DE DRoIT INTERNATIONAL 224, "The Charter of the
United Nations, signed at San Francisco 26 June 1945, is destined to fulfill
in the future the functions of a world constitution, and to serve, perhaps, as
the basis for the establishment of the greatest federation that humanity has
ever seen. Synthesis of a past experience, filled with tragedy, and of the
most optimistic hopes for the future, the new Charter undertakes to regulate
the relations among the Nations of the world, on the basis of respect for
international law, morality, and the fundamental rights of man" (author's
translation) ; cf. REvEs, THE ANATOMY OF PECE (1946) 273, "Let us be clear
about one thing. A league of sovereign nation-states is not a step, neither
the first step nor the ninety-ninth, toward peace. Peace is law. The San
Francisco league is the pitiful miscarriage of the second World War." Ago,
L'Organizzazione Internazionale dalla Societa delle Nazioni alle Nazioni Unite
(1946) 1 LA COMUNITA INTERNAZiONALE 5.
113 Peaslee, The Dumbarton Oaks Proposals (1945)
14 FOreDHAm L. REv.
55, "We endorse, presumably, almost unanimously the Dumbarton Oaks Proposals as being a distinct advance in the right direction." Eagleton, The Dcinand for World Government (1946) 40 AM. J. INT. L. 390, 393. (Discussing
the possibility of scrapping the UN for a scheme of world government, Professor Eagleton states that we would risk losing what we have gained, "for
the UNO is a gain." "On the other hand it may be possible to develop UNO
in the desired direction.")
114 Charter of the United Nations, Article 1 (6).

ST. JOHN'S LAW REVIEW

[ VOL. 21

accordance with international law." 115 We now proceed to
inquire into the measures provided by the Charter of the
United Nations to foster the development of international
law. In this important respect the Charter is disappointing.
Article 13 of the Charter has imposed this inexorable obligation upon the General Assembly, in the following terms:
Article 13
1. The General Assembly shall initiate studies and make recommendations for the purpose of:
a. * * * encouraging the progressive development of inter-

national law and its codification;
One is pleased to note that there is a dual obligation,
i.e., to develop and to codify, rather than merely codify or
endeavor to develop by codification.'- 6 If the General
Assembly were to be a legislative body empowered to bind
its members by its enactments, the problem would be no different nor more difficult than the enactment of laws for national purposes. It .could declare, modify or abrogate existing principles, or create entirely new ones essential to the
general welfare.'1 7 However, the recommendation that the
General Assembly be empowered to declare or modify international law (with the agreement of the Security Council)
was doomed to failure. Therefore, the problem confronting
the General Assembly is to accomplish that end within the
sphere of its recommendatory powers. Fortunately, the persuasive authority and effect of a resolution or recommendation of such an international body cannot be underestimated,
Court of Justice, Article 38.
For treatment of the basic processes of codification, see Hackworth, The
International Court of Justice and the Codificatio, of International Law (1946)
32 A. B. A. J. 81.
117 See Keen, Intenzational Legislation (1945)
27 J. CoMP. LEG. & INT. L.
78-87, wherein the author states that the key to the world peace problem lies
in the creation of an international legislative body, and that the Charter of
the United Nations by not establishing such a body fails to provide the most
fundamental requirement. Cf. KELSEN, PEACE THROUGH LAW (1944) 12,
49, wherein Professor Kelsen sets forth his "Pure Theory of Law," and states
that "peace can be sought only within the framework of international law,"
and that requires "the establishment of an international court with compulsory
jurisdiction."
115 Statute of the International
116
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for it would represent the collective judgment of the representatives of the world after discussion and deliberation of
its subject matter. The General Assembly must instill meaning into Article 13 of the Charter by ascertaining the most
effective means of performing its obligation.
Soon after the completion of the Charter of the United
Nations, and its ratification by the United States, the Committee on the Codification of International Law of the American Bar Association in its report to that Association, suggested that the United States delegates in the General
Assembly propose the establishment of a Standing Committee
on the Progressive Development of International Law and
its Codification. The committee, to be composed of jurists,
would report a specific plan of action to the General
Assembly. Other suggestions made to the American Bar
Association included making the contribution of the international lawyers in the United States as effective as possible,
and that the Chairman of the Section of International and
Comparative Law be instructed to convene a meeting of
American organizations such as the American Society of
International Law, the American Branch of the International Law Association, the Harvard Research in International Law, the Maritime Law Association of the United
States, and the American Law Institute, to consider ways
118
and means to cooperate in this undertaking.
On 10 December 1946, upon the recommendation of its
Standing Committee No. 6 (Legal), the General Assembly
recognizing the obligation imposed upon it by Article 13
of the Charter, resolved to establish a committee of sixteen
members of the United Nations, each member to have one
representative, and directed this committee to study-(a) the methods by which the General Assembly should encourage the progressive development of international law and its
eventual codification

11s Report of the Committee on Codification of International Law, Proceedings of the Section of International and Comparative Law, American Bar
Association (1946) 76-85.
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(b) methods of securing the cooperation of the several organs

of The United Nations to this end
(c) methods of enlisting the assistance of such national or international bodies as might aid in the attainment of this objective.' 1 9
The committee was directed to report to the General
Assembly at its next regular session, and the SecretaryGeneral was requested to provide such assistance as the
committee might require to carry on its work.
Therefore, thus far, the accomplishment in this direction
may be said to be as follows:
1. The actual establishment of a Committee of eminent
jurists that will have as its sole concern the task of ascertaining the methods to achieve the progressive development
of international law and its codification;
2. Recognition of the fact that development is not
necessarily a matter of codification, and that a developm net
is the immediate goal to be attained, rather than its present
codification, for the resolution clearly speaks of its eventual
codification. This, of itself, is in the nature of a fresh approach, for under the League System, the efforts were in the
direction of a codification of international law; 120
3. Recognition of the fact that the traditional method
of approach is neither advisable nor profitable. Since the
United Nations embodies new concepts of international relations, modifying previously accepted principles, these new
concepts are to be studied and formulated into doctrines and
precepts stating the rights and obligations of States under
the Charter of the United Nations; 121

119 Internatioal Law: Assembly

Acts for Its Progressive Developlment

(1947) 33 A. B. A. J.22.

12U LEAGUE OF NATIONS-LEGAL SECTION-CODIFICATION OF INTERNATIONAL

LAW (Documents 1921-1935) ; BUELL, INTERNATIONAL RELATIO Ns (1925) 656;
STOWELL, INTERNATIONAL LAW (1931) 684 et seq.
121See proposal of delegation of Saudi-Arabia, 3 December 1946, United
Nations General 'Assembly Legal Committee, and Draft Report and Resolution Proposed by Sub-Committee 1 of Legal Committee, on the Progressive
Development of International Law and its Codification (Rapporteur: Mr.
Hopkins (Canada)) A/C.6/114, 4 December 1946.
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4. Recognition of the fact that the work of the Committee can be greatly facilitated by enlisting the cooperation
of the already existing agencies and organizations working
separately toward the attainment of a similar goal, coupled
with a request for their assistance and cooperation. One
entertains no doubt that such organizations will be only too
happy to assist the new Committee in the carrying on of its
work.
The horizons open to the new Committee are boundless.
However, a systematic step by step method of approach is
to be preferred to commencement on a grandiose scale. Once
the Committee has ascertained the method of approach, it,
or any other Committee assigned the task of carrying on
such work, needs to treat the specific topics requiring development or clarification. How and to what extent has the
Charter of the United Nations modified or abrogated existing concepts and principles? The United INations is not authorized to intervene in "matters which are essentially within the domestic jurisdiction of any state or [nor] shall
require the Members to submit such matters to settlement
under the present Charter; but this principle shall not prejudice the application of enforcement measures under Chapter
VII."

122

Here is fertile ground for work. When is a matter

"essentially within the domestic jurisdiction of any state,"
and at what point does such a matter become of international
concern to give the United Nations jurisdiction? What is
the status of the various inter-governmental organizations
performing functions pursuant to their respective Charters?
What is the relationship between the principles of law embodied in these Charters, and the tenets of the Charter of the
United Nations? Such a Committee cannot overlook the developments in the field of international criminal law. What
traditional concepts are shattered, and what international
standard of morality is established by the Charters of the
International Military Tribunal at Nurnberg and the International Military Tribunal for the Far East?

122 Charter of the United Nations, Article 2 (7).
See Kelsen, Limitations
on the Functions of the United Nations (1946) 55 YALE L. J. 997.
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These are some of the tasks that the new Committee will
have to deal with. The task will be an arduous one, but the
results will more than justify its labors.
THE UNITED STATES AcCEPTs THE JURISDICTION OF THE
INTERNATIONAL COURT OF JUSTICE

On 26 August 1946, the United States filed its Declaration with the Secretary-General of the United Nations, accepting the jurisdiction of the International Court of Justice, for the submission of justiciable disputes within the
enumerated categories. 12 3 The historic importance of that
event, however, was somewhat dimmed by certain reservations contained in that Declaration. The Declaration was
authorized by a Senate Resolution 196.124 The sponsor of
this Senate Resolution was Senator Morse of Oregon, who
received the support of many national figures and organizations. 125 One of the provisions of Senate Resolution 196 was
that the Declaration would not apply tob. disputes with regard to matters which are essentially within
the domestic jurisdiction of the United States.
In spite of the fact that a great deal can be said with
validity, as to whether such a provision was necessary in view
of Article 2 Section 7 of the Charter of the United Nations, 2 6
an unfortunate amendment was affixed to the proviso, adding
the words, "as determined by the United States." This additional limitation, proposed by Senator Connally, unfortunately, was finally adopted. 1 27 It is apparent at a glance
that such an amendment is a retrogression, and completely
out of harmony with the fundamental concept of an obligatory jurisdiction. Serious doubt arises as to the very legality
of the limitation, "as determined by the United States," in

123

Historic Declaration as to World Court Filed by the United States

(1946)

32 A. B. A. J. 654.

124 92 CONG. REC. (1946)

10850.

Significance of the Senate Action for International Justice
Through Law (1946) 32 A. B. A. J. 776, 777.
125 Morse,

126 Supra note 122.

127 See Preuss, Questions Resulting front the Connally Amendment (1946)
32 A. B. A. J. 660.
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view of Article 36 Subdivision 6 of the Statute of the International Court of Justice, that states most clearly, "In the
event of a dispute as to whether the Court has jurisdiction,
the matter shall be settled by the decision of the Court."
The issue simply stated is this: Can any nation deny the
Court jurisdiction by the simple expedient of labelling a dispute a "domestic" one? If a dispute were to be referred to
the Court by a party, could the United States, if it were to
be the respondent, unilaterally divest the Court of jurisdiction by its determination that the dispute is "essentially
within the domestic jurisdiction of the United States"? We
are agreed that if the dispute is such in fact, the Court does
not have jurisdiction, however, are we to be the judges in
our own cause, and thereby determine for the Court whether
it will have jurisdiction? 128 Such a clause in our Declaration casts some doubt upon our good faith, and places upon
us the burden of manifesting that good faith. Our intentions
can best be evidenced by a reconsideration of the matter, and
the submission of a new Declaration devoid of obnoxious
129
provisos.
OLD WORDS-NEw

MEANINGS REQUIRED

International organization cannot attain any degree of
progress as long as certain concepts retain their traditional
meaning in our thinking. The foremost obstacle in our field
of discussion has been the notion of "sovereignty." 130 The
United Nations is based on the principle of "the sovereign
equality of all its Members." 131 The word "sovereign" is
128 See Wilcox, The United States Accepts Comnpulsory Jurisdiction (1946)
40 Am. J. INT. L. 699, 710; Preuss, The International Court of Justice, the
Senate, and Matters of Domestic Jurisdiction (1946) 40 Am. J. INT. L. 720;
Hyde, The United States Accepts the Optional Clause (1946) 40 Am. J.
INT. L. 778; Potter, "As Determined by the United States" (1946) 40 Am. J.
INT. L. 792.
129 See Hudson, The World Court; America's Declaration Accepting Jurisdiction (1946) 32 A. B. A. J. 832, 897.
130 Peaslee, The Dumbarton Oaks Proposals (1945)
14 FORDHAm L. Rxv.
55, 58; Kelsen, The Principle of Sovereign Equality of States as a Basis for
International Organization (1944) 53 YALE L. REv. 207; Mander, The Inmediate Tasks of International Law and Organization (1946) 21 WAsH. L.
Rxv. 5, 15, 25; BRrzay, THE, LAW OF NATIoNs (1936) 36-39.
131

Charter of the United Nations, Article 2 (1).
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used, but surely it cannot be maintained that it possesses
the traditional meaning attributed to what has been termed
"absolute sovereignty." The very nature of the United
Nations is to establish an organization to maintain peace
and security, based on law. An "absolute sovereignty" concept is what some have called "irresponsible sovereignty," it
being devoid of all limitations upon the power of the State.
Such a concept is diametrically opposed to the fundamental
notion of a State as being a member of a community of nations possessing rights and obligations. It is repulsive to
logic and experience to speak of nations as possessing rights
in a world wherein they do not simultaneously acknowledge
duties and obligations. Such a concept of sovereignty must
of necessity either bend or break. Interestingly enough,
"sovereignty" became a political tool that developed even beyond the expectations of its originator. 18 2 Admitting the
obvious fact of the existence of the international community,
one must conclude that the members of that community are
not and can not be "sovereign" in the sense that they are
irresponsible., States have in the past acknowledged what
today should appear obvious, that States are subject to external restraint, and that there exist certain principles demanding the submission of states for the general welfare of
all.3 3 New norms need to be established for the common
good.
Therefore, today, sovereignty can mean no more than a
freedom of action or independence enjoyed by a State, subject to the limitations imposed by the principles of international law.13 4 Any other conclusion would be inviting
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REv. 1193, 1211-1221; Sears, Correlation of Power, Policy and Law in International Relations (1944) 17 RocKY MT. L. REv. 16; Hudson, The International
Law of the Future (1944) 17 RocKY MT. L. REv. 1, 6; Fenwick, Intervention:
Individual and Collective (1945) 39 AM. J. INT. L. 645, 661; Briggs, Power
Politics and International Organization (1945) 39 Am. J. INT. L. 664.
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world anarchy, denying the very foundations of all of our
135
labors.
CONCLUSION

Our orientation, upon a background devoid of an attitude of futility and pessimism, will tend to show that the
weaknesses of the Charter of the United Nations can be
remedied-if there exists the will to do so. Needed changes
may be brought about by the formal process of amendment, 13 6 or by the more flexible process of interpretation in
the process of its implementation. The General Assembly
and the International Court of Justice can perform functions
of far-reaching importance. One can ascertain and declare
world public opinion within the scope of its deliberative
powers, while the Court can give such mores of society the
dignity of law by their application to cases that will come
before it. This will be the development of an international
judicial process.
The General Assembly and the International Court of
Justice, with the assistance and support of the existing
organized associations in this field 137 must take the lead in
the formulation of new concepts necessary to the understanding and solution of world problems on the basis of legal
principles. Devoid of legal norms founded upon moral
axioms, international politics would be a sheer struggle for
power. There must result an attitude of mind and sentiment
13
that might be termed an enlightened internationalisM.
Such a goal of necessity implies the revamping of existing

135 See Phillips, The Proposed International Organization for Peace and
Law (1945) 31 A. B. A. J. 1-3; Aufricht, O) Relative Sovereignty (1945)
30 CORN. L. Q. 318-349.
136 Charter of the United Nations, Articles 108, 109. Statute of the International Court of Justice, Articles 69, 70.

137See Canadian-American Cooperation for International Law (1946)
32
A. B. A. J. 774; International Law: Plans Are Made to Aid Its Development
(1947) 33 A. B. A. J. 236; International Law Organizations: "What Goes
On," and WIat Do They Offer? (1947) 33 A. B. A. J. 122.
138 See FOREMAN, THE NEw INTERNATIONALISM
(1934) 13, 135 et seq.;
BOUSCHARAIN, L'EsPRIT INTERNAT ONAL DANS L'IND)V1DT-L'ETAT-L'EGLS
(1932); MILIHAUD, LA FRANcE AVAIT RAIsoN (1945) 342-348.
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notions. Sovereignty must assume a meaning consistent
with morality. 13 9
The system of collective security established by the
Charter of the United Nations must be made to succeed in
the interest of peace. It does not matter whether international law is said to occupy a primary or a secondary position in the Charter. It is apparent that the emphasis is
upon matters of security. Such emphasis is readily understandable. The drafting of the Charter of the United
Nations occurred during the most horrible war known to
mankind. Peace and order were the immediate purpose.
Hence, the concentration is upon matters of "peace and
security." The attainment of such a goal of necessity implies
the existence of moral and legal norms to guide the nations.
Efforts to attain these ends will not be discouraged.
The undertaking cannot be abandoned. All must actively
strive to strengthen the United Nations, for the peace that
will endure is a condition for a reign of law among the family
of nations.
Temporary discord does not warrant envisioning the
darkest of horizons. It remains to pierce the .clouds to see
the light beyond.
EDWARD D. RD.

189 For an interesting article discussing the neutrality concept in a system
of jurisprudence wherein States have rights and duties, see Eagleton, Neutrality and the Capper Resolution (1929) 6 N. Y. U. L. Q. Rav. 346.

